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FRAUD AS A DEFENCE AT LAW IN THE 
FEDERAL COURTS.* 

i. 

PRELIMINARY. 

In the courts of the United States the distinction between law 
and equity is recognized' and established both by the Constitution 1 
and by the Acts of Congress. The principle is thus stated in 
Thompson v. Railroad Companies: 2 

"The Constitution of the United States and the Acts of Con- 
gress recognize and establish the distinction between law and 
equity. The remedies in the courts of the United States are, 
at common law or in equity, not according to the practice of 
State courts, but according to the principles of common law and 
equity, as distinguished and defined in that country from which 
we derive our knowledge of these principles. 'And although the 
forms of proceedings and practice in the State courts shall have 
been adopted in the Circuit Courts of the United States, yet the 
adoption of the State practice must not be understood as con- 
founding the principles of law and equity, nor as authorizing 
legal and equitable claims to be blended together in one suit.' " 

In accordance with these principles it has been repeatedly held 
that equitable relief cannot be had in the Federal Courts in a 
suit at law, 3 and likewise that equitable defences cannot be set 
up in such a suit.* 

Assuming, then, that an equitable defence cannot be main- 
tained in the Federal Courts to an action at law the question 
which will be considered in this article is: How far is fraud 
available as a legal defence in the Federal Courts? This ques- 
tion usually arises in connection with a contract. An action 
is brought in the Federal Court upon a certain contract. The 
defence is fraud. Must the defendant go into equity to have 

♦The author desires to acknowledge his great indebtedness to Robert 
G. Dodge, Esquire, of Boston, Mass., who most courteously permitted the 
author to use a very considerable body of authority upon this question 
which Mr. Dodge had previously collected. 

a Art. in, § 2, which provides that "The judicial Power shall extend to 
all Cases, in Law and Equity . . ." 

"(1867) 6 Wall. 134. But see note 81, at the end of this article. 

"Bennett v. Butterworth (1850) 11 How. 669; Scott v. Neely (1890) 
140 U. S. 106; Lindsay v. Shreveport Bank (1895) 156 U. S. 485. But 
see note 81. 

'Northern Pacific R. R. v. Paine (1887) 119 U. S. 561; Scott v. Armstrong 
(1892) 146 U. S. 499. But see note 81. 
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the contract set aside, or may he set up his defence in the orig- 
inal action at law? Again, an action is brought in the Federal 
Court at law. The defendant sets up an agreement of release, 
or of compromise, or an accord and satisfaction. The plaintiff 
desires to set up by way of reply that the agreement relied on 
by the defendant was procured by fraud. Can this be done in 
the original suit at law or must the plaintiff resort to equity to 
set aside the agreement ? In considering these questions the cases 
will be divided into two groups: first, the cases decided in the 
Supreme Court of the United States; second, those decided in 
the inferior Federal Courts. 

Since this article was written and while it awaited publication 
the situation has been materially changed by a Federal Statute 
approved March 3, 1915. This statute is quoted in note 81, at 
the end of this article. The conclusions here reached apply to 
the situation as it existed before that statute was passed and 
the present condition of the law must be modified in accordance 
with it. 

11. 

CASES IN THE SUPREME COURT OF THE UNITED STATES. 

The first case which the writer has found is Withers v. Greene.' 
In that case the action was brought in the Circuit Court for the 
District of Alabama upon a promissory note. The defendant 
pleaded in mitigation of damages, that the note in question was 
given for two fillies and was procured by false representations 
concerning the fillies. The plaintiff demurred to the plea, and 
the court sustained the demurrer, although under an Alabama 
statute such a plea was proper. Held, it was error to sustain 
the demurrer. 

The next case is Hartshorn v. Day." That case was a suit for 
infringement of a patent between two groups of licensees. The 
defendant (Hartshorn) claimed under an assignment under seal 
by Chaffee, the original patentee, to one Judson. The plaintiff 
(Day) claimed under a subsequent assignment of the same pat- 
ent by Chaffee to him. To avoid the effect of the earlier assign- 
ment Day offered evidence that the assignment from Chaffee to 
Judson was obtained by the fraudulent representations of Jud- 
son, together with an attempted rescission of that assignment by 

"(1850) 9 How. 213; see also Dushane v. Benedict (1887) 120 U. S. 630. 
"(1856) 19 How. 211. 



PRA UD AS DEFENCE IN FEDERAL CO URTS. 491 

Day and Chaffee. Over objection this evidence of fraudulent 
representations was admitted by the court. In holding the admis- 
sion of this evidence to be erroneous, Nelson, J., said : T 

"The general rule is, that in an action upon a sealed instru- 
ment in a court of law, failure of consideration, or fraud in the 
consideration, for the purpose of avoiding the obligation, is not 
admissible as between parties and privies to the deed; and, more 
especially, where there has been a part execution of the contract. 
The difficulties are in adjusting the rights and equities of the par- 
ties in a court of law; and hence, in the States where the two 
systems of jurisprudence prevail, of equity and the common law, 
a court of law refuses to open the question of fraud in the con- 
sideration, or in the transaction out of which the consideration 
arises, in a suit upon the sealed instrument, but turns the party 
over to a court of equity where the instrument can be set aside 
upon such terms as, under all the circumstances, may be equitable 
and just between the parties. A court of law can hold no middle 
course; the question is limited to the invalidity of the deed." 

The next case is Insurance Co. v. Bailey. 9 In that case the 
Insurance Co., after the death of the assured, brought a bill in 
equity to compel the cancellation of two insurance policies upon 
the ground that they were obtained by fraudulent concealment 
and misrepresentation. Considerable evidence was given to estab- 
lish the alleged fraud, which was met by some counter-evidence. 
It also appeared that an action at law had been brought upon the 
policies by the defendant in the present action. The court below 
dismissed the bill without prejudice, upon the ground that the 
alleged fraud was available as a defence in the action at law. 
In affirming the decision, Clifford, J., said: 9 

"Courts of equity unquestionably have jurisdiction of fraud, 
misrepresentation, and fraudulent suppression of matters of fact 
in matters of contract, but where the cause of action is 'a purely 
legal demand,' and nothing appears to show that the defense at 
law may not be as perfect and complete as in equity, a suit in 
equity will not be sustained in a Federal court, as it is clear 
that the case, under such circumstances, is controlled by the 
sixteenth section of the Judiciary Act." i0 

T At p. 222. 

•(1871) 13 Wall. 616. This case was approved and followed in Cable 
v. United States Life Ins. Co. (1903) 191 U. S. 288; see also Life Ins. 
Co. v. Bangs (1880) 103 U. S. 435- 

•Insurance Co. v. Bailey (1871) 13 Wall. 616, 623. 

"This section provides that suits in equity shall not be sustained where 
there is a complete and adequate remedy at law. 1 Stat. 82 (Sess. 1 c. 
20 § 16) ; re-enacted in Rev. Stat. § 723 and in the Judicial Code, Act of 
March 3, 19" <=. 231 § 267, 36 Stat. 1163. 
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The next case is Grand Chute v. Winegar. 11 In this case the 
town of Grand Chute filed a bill in equity against Winegar alleg- 
ing that he was the holder of certain bonds 12 of the town which 
were issued without authority and in fraud of the town ; and that 
he gave no value for the bonds and took them with notice of the 
facts. A demurrer to the bill was sustained below. In affirming 
the decision, Hunt, J., said: 18 

"It seems quite clear upon the statements of the bill that the 
defence to the suit at law upon the bonds is adequate and com- 
plete. Thus, the bonds, it is alleged, were issued without authority 
and in fraudulent violation of the duty of those having the sub- 
ject in charge. It is not suggested that there is any difficulty, 
either legal or practical, in establishing these facts by competent 
proof. If proven, they furnish as complete a defence to the suit 
at law to recover the amount of the bonds as they do in equity." 

The next case is George v. Tate. 1 * In that case Tate sued 
George upon a bond given by George to Myers and Green to 
dissolve attachments made in a suit brought by Myers and Green 
against George, which bond had been assigned to the plaintiff. 
The answer alleged that the bond was procured by the false and 
fraudulent representations of Myers and Green. The court below 
excluded evidence of the alleged fraud. In affirming the judg- 
ment for Tate, Swayne, J., said : 15 

"Proof of fraudulent representations by Myers & Green, 
beyond the recitals in the bond, to induce its execution by the 
plaintiff in error, was properly rejected. 

"It is well settled that the only fraud permissible to be proved 
at law in these cases is fraud touching the execution of the instru- 
ment, such as misreading, the surreptitious substitution of one 
paper for another, or obtaining by some other trick or device an 
instrument which the party did not intend to give. . . . The 
remedy is by a direct proceeding to avoid the instrument. 

"The evidence was properly rejected for another reason. 

"Where a party reaps the benefit which the bond gives in such 
cases [i. e., the dissolution of the attachment] and is called upon 
to respond, he is not permitted to repudiate the obligation he has 
assumed." 

"(1872) is Wall. 373. 

"It appears by the preceding case of Grand Chute v. Winegar (1872) 
15 Wall. 355, that the bonds were under seal but the court does not in 
this case mention the fact specifically. 

"Grand Chute v. Winegar (1872) 15 Wall. 373, 376. 

M (i88o) 102 U. S. 564. This case has not been subsequently cited for 
this point in the Supreme Court. 

"At p. 570. 
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The next case is Buzard v. Houston." In that case Buzard 
brought a bill in equity which alleged that Houston contracted to 
sell him a certain number of cattle at a certain price; that by 
fraudulent representations as to the solvency of one Mosty 
Houston induced Buzard to substitute for that contract an assign- 
ment of a similar contract of Mosty with Houston; and that in 
reliance upon this false representation Buzard performed his part 
of the agreement by paying off $15,000 in cash and the balance in 
a note. The bill prayed for cancellation of the assignment of the 
Mosty contract and of the note given to the plaintiff and for 
enforcement of the original contract; or in the alternative for 
damages. The defendant demurred upon the ground that the 
remedy at law was adequate and the demurrer was overruled. 
Thereafter, upon pleadings and proofs, the bill was dismissed. 
In ordering the bill to be dismissed without prejudice for want 
of jurisdiction, Gray, J., said:" 

"If the plaintiffs should be ordered to be reinstated in all their 
rights under that [original] agreement, and permitted now to 
tender performance thereof on their part, the only relief which 
they could have in this suit would be a decree for damages to be 
assessed by the same rules as in an action at law. The similar 
contract with Mosty and the assignment thereof to the plaintiffs 
are in the plaintiff's own possession, and no judicial rescission of 
the assignment is needed. If the exchange of the contracts was 
procured by the fraud alleged, it would be no more binding upon 
the plaintiffs at law than in equity ; and in an action of deceit the 
plaintiffs might treat the assignment of the contract with Mosty 
as void, and, upon delivering up that contract to the defendant, 
recover full damages for the non-performance of the original 
agreement." 

In Hume v. United States, 18 Hume filed his petition in the 
Court of Claims upon a written contract to furnish certain articles 
to the government. One item of this contract was for shucks at 
35c. per pound. The government filed a special plea to the effect 
that this was a clerical error for 35c. per hundred weight. The 
claimant denied any error. Over claimant's objection the court 
admitted evidence that shucks were usually bought by the hundred 
weight, and were worth about $1.75 per hundred weight. There 
was a finding for claimant at this price and the claimant appealed. 
In affirming the judgment Fuller, C. J., after pointing out that such 

"(1886) 119 U. S. 347- 

"At p. 353- 

a (i88p) 132 U. S. 406. 
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a discrepancy between the market value and contract price indi- 
cated either fraudulent collusion between claimant and the officials 
who made the contract, or else an error on the part of those 
officials of which the defendant, knowingly took advantage, said :" 

"And while the general rule is that the performance of every 
contract may be resisted upon the ground of fraud, at law as well 
as in equity, yet upon a contract of sale, the defendant having 
accepted performance, cannot interpose this defence to defeat the 
contract, unless he returns the article or proves it to have been 
entirely worthless, though he may ordinarily recoup the damages 
which he can show he has sustained through the fraud. And there 
may be contracts so extortionate and unreasonable on their face 
as to raise the presumption of fraud in their inception, or at least 
to require but slight additional evidence to justify such presump- 
tion. In such cases the natural and irresistible inference of fraud 
is as efficacious to maintain the defence at law as to sustain an 
application for affirmative relief in equity." 

In Lehigh Zinc & Iron Co. v. Bamford, 2 " action was brought 
at law upon a mining lease. The defendant, as one ground of 
defence, alleged that it was induced to enter into the lease by mis- 
representations of the plaintiff, Bamford. This issue was sub- 
mitted to the jury upon instructions which were held to be correct 
by the Supreme Court. 

In Schmidt v. Bank of Commerce, 21 action was brought at law 
upon a promissory note. One defence was false representations 
which induced defendants to give the note. The court below 
directed a verdict for the plaintiff. In holding this ruling to be 
error Hughes, J., said: 22 

"If there was fraud it vitiated the transaction, and the plaintiff 
could not avail itself of its own wrong by enforcing the notes." 

In Union Pacific Ry. v. Harris, 23 the plaintiff (Harris) brought 
action for personal injuries alleged to have been caused by the 

"At p. 413. 

"(1893) 150 U. S. 665. It does not appear whether the lease was 
under seal. See also Marshall v. Hubbard (1886) 117 U. S. 415. 

"(1914) 234 U. S. 64. Possibly this case may be distinguished on the 
ground that it came up from the Supreme Court of the Territory of 
New Mexico. Neither this case nor Lehigh Zinc and Iron Co. v. Bamford 
(1893) 150 U. S. 665, expressly consider the question whether the defence 
of fraud in inducement is available at law or must be sought in equity, 
but as in each case the fraud was submitted to the jury the availability 
of the defence at law was necessarily involved. 

"Schmidt v. Bank of Commerce (1914) 234 U. S. 64, 67. 

a (i89S) 158 U. S. 326- The nature of the case in regard to this point 
is more clearly shown by the case below, Union Pacific Ry. v. Harris (C. 
C A. 1894) 63 Fed. 800. 
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negligence of the defendant Railway Company. The defendant 
Railway pleaded in bar a release under seal. The plaintiff filed 
a replication that the release was obtained from him at a time 
when his injuries prevented him from adequately understanding 
its nature by misrepresentations as to the scope of it. The court 
submitted this issue to the jury with appropriate instructions and 
the jury found against the release. This was held to be no error 
by the Supreme Court. 24 

In Cable v. United States Life Ins. Co., 2 * which follows and is 
substantially similar to Insurance Co. v. Bailey, supra, 2 * the bill 
was dismissed because the fraud would be a defence at law. It 
is separately mentioned here only to show that the authority of the 
Bailey case has not been shaken by George v. Tate, supra." 

It is not easy to reconcile the cases which have just been stated. 
For that reason it has been necessary to state them in such detail. 
Yet one thing is manifest. Fraud is not a matter cognizable in 
equity alone. That is evident from the fact that fraud in execution, 
as distinguished from fraud in inducement is available as a defence 
at law, even as to instruments under seal. 28 It cannot be said, 
therefore, that fraud is a defence so purely equitable in its nature 
that the distinction between equity and law established by the Con- 
stitution and the Acts of Congress excludes it wholly from the 
consideration of Federal Courts of law. 

Indeed, there is another class of cases which enforces this view 
in the clearest manner. Actions for deceit by means of 
false and fraudulent representations are tried at law in the Federal 
Courts to a jury. 29 But if a court of law is competent to give 
damages to one who has been induced to contract and to execute 
that contract by fraud it is difficult to perceive any logical reason 

"Earlier cases had recognized that fraud in execution as distinguished 
from fraud in inducement is available as a defence at law even to an 
instrument under seal, Hartshorn v. Day (1856) 19 How. 211; George 
v. Tate (1880) 102 U. S. 564- 

s (igo3) 191 U. S. 288. 

*N. 9. 

"N. 14. 

°If the execution to the instrument be obtained by fraudulent substi- 
tution of one instrument for another, or by misrepresentations as to the 
contents of the instrument executed made under conditions which permit 
the party executing to rely thereon, such fraud is available at_ law as a 
defence even though the instrument be under seal. Union Pacific Ry. v. 
Harris (1895) 158 U. S. 326; semble Hartshorn v. Day (1856) 19 How. 
211 ; semble, George v. Tate (1880) 102 U. S. 564. 

"Cooper v. Schlesinger (1884) 111 U. S. 148. This is so well settled 
that numerous citations are unnecessary. 
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why the same fraud is not equally available as a defence to the 
same contract if the fraudulent party is seeking the aid of a 
Federal Court to enforce it, provided, of course, that the more 
flexible procedure of equity is not required to adjust the rights of 
the parties. In each case the issue is the same : has the party who 
relies on the fraud been induced to act by fraudulent representa- 
tions? If a jury is competent to decide that issue and to deter- 
mine the damages due to such representations it is scarcely logical 
to argue that the same jury is incompetent to decide that the con- 
tract ought not to be enforced because such representations have 
been made. In a word, if the more limited remedies available in 
a court of law are adequate to the occasion the fraud ought to be 
as available as a defence to an action by the fraudulent party as it 
is available as a ground of action against him. 

Authority to sustain this view is not lacking. Fraudulent rep- 
resentations have been held to be available at law in recoupment, 30 
and in mitigation of damages 31 where the state practice permitted. 
Indeed, false representations have been held to be available as a 
defence at law to an action upon a simple contract. 32 Again, bills 
in equity to set aside a simple contract 33 and an assignment of a 
simple contract" have been dismissed upon the ground that the 
remedy at law was adequate. Indeed, a similar decision has been 
made in regard to municipal bonds under seal, 35 alleged to have 
been fraudulently issued. 39 It is true that Hume v. United States 37 
was brought in the Court of Claims where there is no jury, but as 
Lehigh Zinc & Iron Co. v. Bamford 33 was tried to a jury that 
distinction, if it be one, seems to be of small moment. At any 
rate, these cases indicate that the logical view is not without sup- 
port in the decided cases. 

"Dushane v. Benedict (1887) 120 U. S. 630. 

"Withers v. Greene (1850) 9 How. 213. 

"Hume v. United States (1889) 132 U. S. 406; Lehigh Zinc and Iron 
Co. v. Bamford (1893) 150 U. S. 665; Schmidt v. Bank of Commerce 
(1914) 234 U. S. 64. 

"Insurance Co. v. Bailey (1871) 13 Wall. 616; Cable v. United States 
Life Ins. Co. (1903) 191 U. S. 288. 

"Buzard v. Houston (1886) 119 U. S. 347. 

"The fact that the bonds were under seal appears by Grand Chute v. 
Winegar (1872) 15 Wall. 355. 

""Grand Chute v. Winegar (1872) 15 Wall. 373. It may be that the 
lease in Lehigh Zinc and Iron Co. v. Bamford (1893) 150 U. S. 665 was 
under seal but as that fact is not expressly stated it has been treated 
as a simple contract. 

"Supra, n. 32. 

"Supra, id. 
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The difficulty is created entirely by Hartshorn v. Day 39 and 
George v. Tate. 40 Each of those cases rejected evidence of fraudu- 
lent representations offered in a suit at law as a defence to an 
instrument under seal. The fact that the instrument was under 
seal may, perhaps, distinguish them from the cases of simple con- 
tract already cited, but this distinction will not avail in the inter- 
mediate case of Grand Chute v. Winegar* 1 which involved munici- 
pal bonds which the court in the case immediately preceding 42 
had stated to be under seal. 

The authority of both Hartshorn v. Day and George v. Tate 
upon the point in issue here is, moreover, somewhat weakened by 
the fact that in each case the rejection of evidence of fraud was 
also sustained upon a second ground. In Hartshorn v. Day the 
contest was between different assignees of the same patent and 
involved a situation which the court says required the aid of the 
more flexible remedies of a court of equity to adjust. In George 
v. Tate the bond which the defendant sought to avoid on the 
ground of fraud was a bond given to dissolve an attachment, where 
the principal defendant, by the dissolution of the attachment, had 
received the whole benefit which the bond was intended to confer. 
It may, therefore, be urged with much show of justice that as the 
defendant could not return the benefit received he was not in 
position to rescind at law. Neither George v. Tate nor Hartshorn 
v. Day, therefore, can be fairly cited for the general proposition 
that fraudulent representations as to matters of inducement are 
in all cases unavailable as a defence to an action at law in a Federal 
Court. 

Another phase of our problem is the singular manner in which 
each of the lines of authority considered ignores the other. I 
believe that I am correct in saying that neither line of authority 
cites or considers the other. Hartshorn v. Day does not cite or 
consider the earlier case of Withers v. Greene. Insurance Co. v. 
Bailey, on the other hand, does not cite or consider the interme- 
diate case of Hartshorn v. Day. Again, George v. Tate follows 
Hartshorn v. Day without citing or considering the intermediate 
cases of Insurance Co. v. Bailey and Grand Chute v. Winegar. 
But George v. Tate has not been cited by the Supreme Court since 

"(1856) 19 How. 211. 
"(1880) 102 U. S. 564- 

"(1872) 15 Wall. 373; and possibly Lehigh Zinc and Iron Co. v. Bam- 
ford (1803) 150 U. S. 665. 

"Grand Chute v. Winegar (1872) 15 Wall. 355- 
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it was decided, so that the subsequent cases considered apparently 
ignore the possible conflict between that case and Insurance Co. v. 
Bailey. In view of these two lines of authority, which each pro- 
ceed without consideration of the other, it is not remarkable that 
there has been considerable confusion upon this question in the 
inferior Federal Courts, the decisions of which we now proceed 
to consider. 

in. 

CASES IN THE INFERIOR FEDERAL COURTS. 43 

The cases in the inferior Federal Courts are so much more 
numerous that it will be necessary to group them around the cases 
in the Supreme Court already discussed. To simplify the ques- 
tion, the cases will be divided into three groups. The first group 
will contain those cases which follow Union Pac. Ry. v. Harris** 
in holding that fraud in execution is available as a defence at law 
whether the instrument be sealed 45 or unsealed. The second group 
will contain those cases which follow "George v. Tate** in holding 
that fraud in inducement is not available as a defence at law where 
the instrument is under seal. The third group (in which the cases 
will be dealt with in detail) will contain the cases which consider 
whether fraud in inducement is a defence at law to instruments or 
agreements not under.seal. 

The first two groups may be quickly disposed of. There are 
several decisions which hold that fraud in execution, as distin- 
guished from fraud in inducement, is available as a defence at 
law. 47 So, also, it has been held several times, following George 
v. Tate and Hartshorn v. Day, that fraud in inducement as dis- 
tinguished from fraud in execution is not a defence at law to an 

"Down to and including 215 Fed. The author has tried to make as 
full a collection of cases as possible, but the scattered way jn which 
this point has been digested makes it possible that some authorities have 
been overlooked. 

"(1895) 158 U. S. 326, supra, n. 23. 

"See supra, n. 28. 

"(1880) 102 U. S. 564; see also Hartshorn v. Day (1856) 19 How. 211. 

"Union Pacific Ry. v. Harris (1804) 158 U. S. 326; Kosztelnik v. 
Bethlehem Iron Co. (C. C. E. D. N. Y. 1898) 91 Fed. 606; DeLamar v. 
Herdeley (C. C. A. 2nd, 1909) 167 Fed. 530; Mahr v. Union Pacific R. R. 
(C. C. A. 9th, 1909) 170 Fed. 699; Union Pacific R. R. v. Whitney (C. 
C. A. 8th, 1912) 198 Fed. 784; Suravitz v. Pristasz (C. C. A. 3rd, 1912) 
201 Fed. 335; Drobney v. Lukens Iron & Steel Co. (C. C. A. 2nd, 1913) 204 
Fed. 11. There are numerous dicta to the same effect. 
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instrument under seal. 48 These two groups, therefore, may be set 
aside. 

In considering the cases upon fraud in inducement as a defence 
at law to contracts not under seal, the cases fall into several 
divisions. There are a number of such cases arising in jurisdic- 
tions where seals have been abolished, where the court holds that 
the unsealed instrument is equivalent to an instrument under seal 
and so within the rule of George v. Tate.* Again, there are 
several cases where it does not clearly appear whether the instru- 
ment which was attacked for fraud in inducement was or was not 
under seal, in which the rule of George v. Tate was applied. 50 It 
is difficult to classify these cases. The decision may be explained 
either on the ground that the instrument was the equivalent of a 
sealed instrument, or possibly upon the ground that the rule of 
George v. Tate extends to instruments not under seal. As this 
question is passed over substantially without discussion these cases 
would seem to be of slight weight in deciding it. 

There are cases, however, which extend the doctrine of George 
v. Tate to instruments or agreements not under seal. 51 

Generally there is no discussion of the question whether in 
this respect there is a distinction between sealed and unsealed in- 
struments. The point is, however, considered in Pacific Mutual 
Life Ins. Co. v. Webb," 2 where Adams, J., says : 5S 

"Chandler v. Thompson (C. C. W. D. N. C. 1886) 30 Fed. 38; Sham- 
peau v. Connecticut River Lumber Co. (C. C. D. Vt. 1890) 42 Fed. 760; 
Johnson v. Merry Mount Granite Co. (C. C. D. Mass. 1892) 53- Fed. 569; 
Simpson v. Pennsylvania R. R. (C. C. A. 3rd, 1908) 159 Fed. 423; Hogg 
v. Maxwell (C. C. A. 2nd. 1914) 218 Fed. 356. 

"Vandervelden v. Chicago & N. W. Ry. (C. C. N. D. la. C. R. T>. 1894) 61 
Fed. 54, there the release was sealed but the Iowa Code abolished seals 
and provided that contracts in writing should import a consideration, see 
p. 56; Hill v. Northern Pacific Ry. (C. C. D. Wash. N. D. 1900) 104 Fed. 
754, release not under seal given effect of sealed instrument because of 
Washington Code, see p. 757. This case was affirmed on another ground 
on appeal, Hill v. Northern Pac. Ry. (C. C. A. 9th, 1902) 113 Fed. 914, 
where the court expressly declined to decide this question, see p. 917; 
see also Levin v. Northwestern Nat. Ins. Co. (C. C. N. D. la. W. D. 1906) 
146 Fed. 76, in which an award of arbitrators was treated as of equal 
dignity with a sealed instrument (p. 77) and so not impeachable for fraud 
in a court of law, 

"Stephenson p. Supreme Council A. L. H. (C. C. E. D. Pa. 1904) 130 
Fed. 491 ; Heck v. Missouri Pac. Ry. (C. C. D. Colo. 1906) 147 Fed. 775 ; 
Cook v. Fidelity & Deposit Co. (C. C. A. 9th, 1909) 167 Fed. 95. 

"Cook v. Foley (C. C. A. 8th, 1907) 152 Fed. 41; Levi v. Mathews 
(C. C. A. 4th, 1906) r45 Fed. 152; Standard Portland Cement Corp. v. 
Evans (C. C. A. 9th, 1913) 20s Fed. 1; O'Connell v. American, Fire Ins. 
Co. (C. C. N. D. Cal. 191 1) 189 Fed. 1018. 

M (C. C. A. 8th, 1907) 157 Fed. 155. 

"At p. 158. 
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"Distinction is made by some courts between cases involving 
an informal receipt as distinguished from a formal release like 
Such v. Bank of the State of New York [(C. C. S. D. N. Y. 
1904) 127 Fed. 450] and between releases under seals and those 
not under seal. While there may be some ground for a distinction 
between cases involving a mere receipt, with no formal release, 
the consideration of which may always be inquired into and ex- 
plained and cases involving formal deeds of release, as to which 
we express no opinion, we are unable to perceive any difference in 
principle between a formal release under seal and one not under 
seal. They may both alike be reformed, enforced or rescinded in 
equity. Certainly we cannot in this case give any consideration 
to the difference if there be one. The present release was not 
under seal, but was made in Missouri, and is subject to the law of 
Missouri. By that law the use of private seals in written con- 
tracts or other instruments theretofore required to be under seal 
is abolished, and a seal, if used, does not affect the force, validity 
or character of the instrument or in any way change its signifi- 
cance or construction. Rev. Stat. Mo. 1899, § 823." 

On the other hand, there is a considerable body of authority 
which restricts George v. Tate to instruments under seal. Thus, 
Insurance Co. v. Bailey has been often followed. 5 * There are 
also several cases where the defence of fraudulent representations 
as to a matter of inducement has been entertained at law though 
without discussion of the question whether the defence was legal 
or equitable. 86 Clearly, these cases where the defence of fraud 
in inducement is received at law without discussion may be set 
over against the cases already cited, 88 where the doctrine of 
George v. Tate is applied to instruments not under seal without 
discussion of that point. Each group of cases involves upon its 

"Home Insurance Co. v. Stanchfield (C. C. D. Minn. 1870) 1 Dill. 424; 
vEtna Life Ins. Co. v. Smith (C. C. E. D. N. C. 1896) 73 Fed. 318; Riggs v. 
Union Life Ins. Co. (C. C. A. 8th, 1904) 129 Fed. 207; Griesa v. Mutual 
Life Ins. Co. (C. C. A. 8th, 1909) 169 Fed. 509; Niagara Fire Ins. Co. 
v. Adams (C. C. A. 1st, 1912) 198 Fed. 822; see also Pennsylvania Mut 
Life Ins. Co. v. Mechanics' Savings Bank & Trust Co. (C. C. A. 6th, 
1896) 72 Fed. 413; Equitable Life Assur. Soc. v. McEIroy (C. C. A. 
8th, 1897) 83 Fed. 631. 

"McClintick v. Johnston (C. C. D. Ind. 1839) 1 McLean, 414; Hitch- 
cock v. Galveston (C. C. E. D. Tex. 1878) 3 Wood, 287; McRae 1: 
Lonsby (C. C. A. 6th, 1904) 130 Fed. 17; First Nat. Bank v. Terry 
(C. C. E. D. Pa. 1905) 13s Fed. 621; Smith & Benham v. Curran & 
Hussey (C. D. W. D. Pa. 1905) 138 Fed. 150; Curran v. Smith (C. C. A. 
3rd, 1906) 149 Fed. 945; Crosby v. Emerson (C. C. A. 3rd, 1906) 142 Fed. 
713; Dalhoff Construction Co. v. Block (C. C. A. 8th, 1907) 157 Fed. 227; 
Knickerbocker Trust Co. v. Evans (C. C. A. 1st, 1911) 188 Fed. 549; 
Hickman v. Sawyer (C. C. A. 4th 1914) 216 Fed. 281; Mutual Life Ins. 
Co. v. Powell (C. C. A. 5th, 1914) 217 Fed. 565. 

"See ante, n. 51. 
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facts a decision of the point at issue, but the want of discussion 
greatly diminishes their persuasive value. For this reason doubt- 
less we find cases in the same circuit which it is difficult, if not 
impossible, to reconcile. 57 

There are, however, cases in which the matter has been thought- 
fully considered. Thus, Pacific Mutual Life Ins. Co. v. W ebb M 
extends the doctrine of George v. Tate to unsealed instruments 
upon the ground that for this purpose there is no distinction be- 
tween sealed instruments and those not under seal. But this view 
has not met with universal approval. In Boggs v. Warm** Taft, 
J., held that in an action upon a note the defendant might set up 
fraudulent representations both in bar and in mitigation of dam- 
ages. 00 Again, in Wagner v. National Life Ins. Co. 61 where in an 
action upon a policy of insurance the company pleaded a surrender 
of the policy to which the plaintiff replied both fraud in execution 
and fraud in inducement, the court after a most elaborate opinion 
by Taft, J., said: 62 

"Our conclusion is, therefore, that it is proper in a suit at 
law for the plaintiff to meet a plea of release by a replication that 
the release was obtained by fraud, whether the fraud is in the 
execution, or in misrepresentation as to material facts inducing 
execution. We are glad to come to this conclusion, because it 
avoids circuity of action, and thus facilitates the administration of 
justice. Of course, cases may be conceived where the avoiding 
of a release may concern the rights of others not parties, or may 
involve the application of peculiarly equitable doctrines of con- 
fidential relations and the like, and thus present issues which only 
a chancellor, with his flexible procedure and careful discrimination, 
can adjust and decide. In such cases the parties can be remitted 
to equity. But, where the issue is simply one of fraudulent mis- 
representation, it may be as well tried to a jury as to a court of 

"For example, cf. Cook v. Foley (C. C. A. 8th, 1907) 152 Fed. 41; 
Pacific Mut. Life Ins. Co. v. Webb (C. C. A. 8th, 1907) 157 Fed. 155, with 
Riggs v. Union Life Ins. Co. (C. C. A. 8th, 1904) 129 Fed. 207; Griesa v. 
Mutual Life Ins. Co. (C. C. A. 8th, 1909) 169 Fed. 509; Dalhoff Con- 
struction Co. v. Block (C. C. A. 8th, 1907) 157 Fed. 227. All these cases 
were decided by the Circuit Court of Appeals for the Eighth Circuit, yet 
the first group in actions upon sealed instruments held that the defence 
of fraud was not open at law, while the second group dismissed bills in 
equity to set aside unsealed contracts upon the ground of fraudulent 
representations because the remedy at law was adequate. 

5, (C. C. A. 8th, 1907) 157 Fed. 155. 

°(C C. N. D. Ohio E. D., 1893) 58 Fed. 681. 

"Following as to mitigation of damages the decision in Withers v. 
Greene (1850) 9 How. 213. 

"(C. C. A. 6th, 1898) 90 Fed. 395- 

"At p. 404. 
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equity, for fraud is an issue of which courts of law and equity, 
from time immemorial, have had concurrent jurisdiction." 

In Such v. Bank of the State of New York 03 the plaintiff 
brought a bill in equity to set aside a settlement made with the 
defendant, and also a receipt, not under seal, for the whole con- 
sideration for that settlement, which consideration had been paid, 
upon the ground that the settlement and receipt were obtained by 
fraudulent representations of defendant. The defendant de- 
murred to the bill on the ground that the remedy at law was ade- 
quate. The cases of Hartshorn v. Day, George v. Tate and 
Buzard v. Houston"* were all cited and considered by the court. 
After noting that Hartshorn v. Day and George v. Tate were both 
cases of instruments under seal, and that in Buzard v. Houston 
the Supreme Court dismissed a bill in equity to set aside an un- 
sealed assignment of a contract upon the ground of fraudulent 
representations, the court followed the latter case and dismissed 
the bill because the remedy at law was adequate, saying : 8G 

"There is no more reason why a party who has executed an 
instrument like the receipt in the present case should be precluded 
in a court of law to show fraud m its consideration than there is 
where the maker of a promissory note who asserts fraud in the 
consideration, should be precluded. In the absence of any de- 
cision by the Supreme Court or by this court that a party who 
by a false representation has been induced to make a unilateral 
agreement in the nature of a release, not under seal, cannot avoid 
it at law, the conclusion is reached that the complainant is not 
entitled to resort to equity to vacate the receipt given to the de- 
fendant." 

Again, in American Alkali Co. v. Salom 00 an action at law 
was brought against defendant Salom to recover upon a written 
subscription to the capital stock of the plaintiff. The sole defence 
was that the subscription (which was not under seal) was pro- 
cured by fraudulent representations. There was a verdict for 
defendant. The eighth assignment of error was that this defence 
was not open in a court of law. In overruling this assignment of 
error and affirming the judgment the court said : eT 

a (C. C. S. D. N. Y., 1904) 127 Fed. 450. 

"(1886) 119 U. S. 347. 

M At p. 452. 

"(C. C. A. 3rd, 1904) 131 Fed. 46. A petition for certiorari was denied 
without opinion in American Alkali Co. v. Salom (1903) 196 U. S. 641. 

"At p. 50. 
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"We think it very clear that in an action at law to enforce a 
contractual demand such as is involved here, fraud is an avail- 
able defense." 

Finally, in American Sign Co. v. Electro-Lens Sign Co.** an 
action was brought at law upon certain promissory notes of the 
defendant company which were not under seal. The defendant 
set up in its answer that the notes were procured by false repre- 
sentations. The plaintiff demurred and also made a motion to 
strike, relying upon George v. Tate. After a very full review of 
the authorities, the court held that as the notes were not under 
seal the defence was available at law, saying: 68 

"These considerations would seem to fully sustain the con- 
tention of the defendants that the issues tendered by their answer 
and cross-complaint constitute a competent answer in a court of 
law to the plaintiff's demand." 

Since this article was written and while it was awaiting pub- 
lication the case of Hogg v. Maxwell 1 "" 1 was published. In that 
case the plaintiff brought an action at law to which a sealed 
contract was pleaded in bar. By way of replication the plaintiff 
sought to show fraud in inducement. The defendant moved to 
dismiss the complaint upon the ground that such fraud was not 
cognizable at law. In holding that since the instrument was 
under seal the complaint was properly dismissed without prejudice 
Ward, J., after refering to American Sign Co. v. Electro-Lens Co., 
supra, said: 

"The instrument there involved was not under seal, but the 
difference between cases arising out of simple contracts and out of 
specialties was pointed out and approved. This court has on at 
least two occasions recognized it." 

As has been pointed out already, both Hartshorn v. Day and 
George v. Tate were cases where aside from any question of 
sealed or unsealed instruments, the aid of a court of equity was 
needed to adjust the rights of the parties. Hartshorn v. Day was 
a contest between two parties, each concededly honest, who claimed 
on different assignments of the same patent. One sought to de- 
feat the assignment under which the other claimed by evidence 

"(D. C. N. D. Cal. 1913) 211 Fed. 196. 

"At p. 201 ; see also dicta to the same effect in Lumley v. Wabash 
R. R. (C. C. A. 6th, 1896) 76 Fed. 66, 73; Murphey v. Springs & Co. 
(C. C. A. 5th, 1912) 200 Fed. 372, 375. 

6,3 (C. C. A. and.) 218 Fed. 356. 
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that that assignment was procured by the fraud of the original 
assignee. Manifestly, such a controversy required the more flex- 
ible remedies of equity to adjust it. So, also, in George v. Tate, 
one who had given a bond to dissolve an attachment by which the 
attachment was in fact dissolved, sought to avoid the bond so given 
by evidence that it was procured by fraud. But having procured 
the dissolution of the attachment, and thus having received sub- 
stantially all that he bargained for, the obligor was scarcely in a 
position to avoid the bond as well even though he had been de- 
frauded. To permit him to do so would have placed him in a 
better position than if he had not been induced to give the bond, 
since he would have escaped from both bond and attachment. 
Again, the aid of equity, with its more flexible procedure and 
remedies, was required to adjust the rights of the parties. So 
considered the decision in both Hartshorn v. Day and George v. 
Tate is not open to criticism. 

The confusion which still exists in the inferior Federal Courts 
flows wholly from misconception of the reasons assigned for the 
decisions in those cases. It would have been sufficient had the 
court rested its decision upon the ground that the rights of the 
parties could not be properly adjusted at law. Unfortunately it 
went farther, and assigned as another reason that fraud was not 
a defence at law to a sealed instrument. At best, there was con- 
flict upon this point even in 1856 when Hartshorn v. Day was 
decided. While this doctrine once prevailed in some of the States, 70 
it was rejected in others. 71 In England, whatever may have been 
the tradition laid down in the books, the first decision that fraud 
in inducement was no defence at law to a sealed instrument, seems 
to have been made in 1835, an d there appears to have been con- 
flict upon the point until the question was set at rest by statute. 72 
With respect to unsealed instruments the defence of fraud in in- 

™9 Cyc. 434-435, n. 61-67; 5 Cyc. 817-818* n. 52-59; "Specialty Contracts 
and Equitable Defenses" by Professor J. B. Ames, 9 Harvard Law Rev. 
49, 51, n. 4. 

"Hazard v. Irwin (Mass. 1836) 18 Pick. 95; 5 Cyc. 817, n. 57; "Specialty 
Contracts and Equitable Defenses" by Professor J. B. Ames, 9 Harvard 
Law Rev. 49, 52, n. 1. 

"Mason v. Ditchboume (1835) 1 M. & Rob. 460; Feret v. Hill (1854) 
15 C. B. 207; Wright v. Campbell (1861) 2 F. & F. 393, fraud held no 
defence at law to a sealed instrument; contra, D'Aranda v. Houston 
(1834) 6 C. & P. 511; Raphael v. Goodman (1838) 8 A. & E. 565; Spencer 
v. Handley (1842) 4 M. & G. 414; Evans v. Edmonds (1853) 13 C. B. 
777, fraud held a defence at law to action on sealed instrument. It may 
be noted that all the last four cases are prior to 17 & 18 Vict., c. 125, 
§ 83 (1854) which permitted equitable defences in suits at law. 
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ducement seems in England to have always been open at law.™ 
It may be added that both in England and in the States the doc- 
trine that fraud in inducement is no defence of law to a sealed 
instrument has been swept away either by statute or decision. 74 
So the doctrine accepted in George v. Tate and Hartshorn v. Day 
was not undoubted common law even as to sealed instruments, 
and if we may judge from the English authorities, was confined 
entirely to instruments under seal. It has since been generally 
swept away except in the Federal Courts. In some of the inferior 
Federal Courts this exception, which, in so far as it obtained at 
common law, was confined to instruments under seal, has been 
mistaken for a general principle of equity jurisdiction, and has 
been extended to instruments not under seal, although the Supreme 
Court, in Insurance Co. v. Bailey, has laid down a different rule 
with respect to the latter. Doubtless the misconception as to the 
effect of George v. Tate arose from the curious way in which the 
authorities which culminate in that case have not been considered 
or explained in the cases which follow and approved Insurance 
Co. v. Bailey. 

The Tate Case and the Bailey Case, however, are not in actual 
conflict if the Tate Case be restricted for historical reasons to in- 
struments under seal, while the Bailey Case is left as the general 
authority applicable to instruments not under seal. But if either 
authority is extended it must conflict with the other. Putting 
aside the fact that the Bailey Case has since been followed by the 
Supreme Court, while the Tate Case has never since been cited 
by it there can be no question as to which lays down the true test 
for the necessity of resorting to equity. The Bailey Case stands 
for the familiar principle that there is no jurisdiction in equity if 
there be adequate remedy at law. This principle not only goes 
back to the origin of equity but is the binding rule enacted by 
Congress for the Federal Courts both in the Judiciary Act of 1789 

"Seaman v. Fonereau (1743) 2 Str. 1183; Fitzherbert v. Mather (1785) 
1 T. R. 12; Cornfoot v. Fowke (1840) 6 M. & W. 358; Canham v. Barry 
(1855) 15 C. B. 597. Similarly the defence of fraud was available in an 
action upon a note, Lewis v. Cosgrave (1809) 2 Taunt. 2; Grew v. Bevan 
(1822) 3 Stark. 134; Archer v. Bamford (1822) 3 Stark. 175; Stone v. 
Compton (1838) 5 Bing. N. Cas. 142; Robson v. Luscombe (184s) 2 D. 
& L. 859. So also such contracts might be rescinded without the aid 
of equity by tender and demand, Hill v. Perrott (1810) 3 Taunt. 274; 
Biddle v. Levy (1815) I Stark. 20; Abbotts v. Barry (1820) 2 B. & B. 
369; Hutchinson v. Morley (1839) 2 Am. 2. 

""Specialty Contracts and Equitable Defenses" by Professor J. B. Ames, 
9 Harvard Law Rev., 49, 52. 
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and in subsequent codifications. 76 The rule of the Tate Case 
makes the question whether the remedy must be sought in equity 
depend upon the presence of a wafer, of a scrawl or even of a 
dash, perhaps a sixteenth of an inch long, 78 instead of on the in- 
adequacy of the remedy at law. So arbitrary a distinction is not 
in keeping with the ordinary principles of equity jurisdiction, but 
it must be made for historical reasons if the Tate Case and the 
ordinary rule are to stand together. Though the Tate Case and 
the Bailey Case may be reconciled with each other upon those 
grounds, it is to be hoped that either by statute or decision the 
historical and technical exception supported by the Tate Case may 
soon be abolished. 

One further point remains. Assume a case to which the rule 
of George v. Tate applies. At what point must the objection that 
the remedy is in equity be raised? One case permitted it to be 
raised as late as a motion for new trial after verdict. 77 This 
seems doubtful. It is true that the objection is in a sense juris- 
dictional. It may also be conceded that jurisdiction of subject mat- 
ter as distinguished from personal jurisdiction cannot be conferred 
by consent, but the distinction between jurisdiction at law and 
jurisdiction in equity seems to be sui generis. Thus it is well 
settled that equity has no jurisdiction if there be an adequate 
remedy at law. Yet the objection that no jurisdiction in equity 
exists because the remedy at law is adequate must be taken in the 
answer, otherwise it is waived. 78 It is difficult to see why the rule 
does not equally apply when objection is made at law that the rem- 
edy must be sought at equity — assuming that reasonably adequate 
relief is under the circumstances within the power of a court at 
law. Thus if the party who relies on the agreement wishes to 
object that the remedy is in equity because the instrument is under 
seal, it seems reasonable to require that this very technical objec- 
tion be raised by the pleadings. If it be not so raised it may well 
be held to have been waived, and the case allowed to proceed at 



n i Stat. 82 (Sess. 1, c. 20, § 16) re-enacted in Rev. Stat. § 723. and 
in the Judicial Code, Act of March 3. 19". <=• 231, § 267, 36 Stat. 1163. 
"Such a mark was held a seal in Hacker's Appeal (1888) 121 Pa. 192. 

"Stephenson v. Supreme Council A. L. H. (C. C. E. D. Pa. 1904) 130 
Fed. 491 ; see also Levi v. Mathews (C. C. A. 4th, 1906) 145 Fed. 152. 

"Reynes v. Dumont (1889) 130 U. S. 3541 Kilbourn v. Sunderland 
(1889) 130 U. S. SOS; Tyler v. Savage (1892) 143 U. S. 79- 
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law. To this effect are three cases 79 which may be Set over against 
those already cited. 

We come then to the following conclusions as to the rule in 
the Federal Courts: 

1. Since both law and equity have concurrent jurisdiction in 
respect to fraud, it cannot be said that fraud is by nature either a 
legal or an equitable defence. 

2. Fraud in execution, as distinguished from fraud in induce- 
ment, is a defence at law whether the instrument be sealed or un- 
sealed. 

3. If the instrument be sealed, fraud in inducement is not 
a defence at law; resort must be had to equity to set the instru- 
ment aside. 

4. On the other hand, fraud in inducement may be availed of 
at law by way of recoupment or mitigation of damages, pro- 
vided the local law permits. 

5. If the instrument or agreement be not under seal, fraud in 
inducement is a defence at law, but upon this point there is con- 
flict in the inferior Federal Courts. 

6. By the better view, the objection that relief must be sought 
in equity must be raised by the pleadings, but upon this point 
there is also conflict. 

7. Where the court sustains the objection that relief should 
have been sought in equity instead of at law, it is proper for the 
court to stay the action at law in order to give opportunity for 
such resort to equity. 80 

8. The better view would seem to be that fraud in induce- 
ment ought to be available as a defence at law, whether the instru- 
ment be sealed or unsealed, so long as a court of law is able, under 
its more rigid procedure, to do justice between the parties; but 
such was not the condition of the law in the Federal Courts 
with respect to sealed instruments up to March 3, 191 5. 

"St Louis etc. Ry. v. Phillips (C. C. A. 8th, 189s) 66 Fed. 35; Union 
Pacific Ry. v. Harris (C. C. A. 8th, 1894) 63 Fed. 800; Cook v. Foley 
(C. C. A. 8th, 1907) 152 Fed. 41. 

"Burnes v. Scott (1886) 117 U. S. 582; Johnson v. Merry Mount 
Granite Co. (C. C. D. Mass., 1892) 53 Fed. 569; Vandervelden v. Chicago 
& N. W. Ry. (C. C. N. D. la. C. R. D. 1894) 61 Fed. 54. 
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9. After this article was written and while it was awaiting 
publication, Congress, by an Act approved March 3, 191 5 81 per- 
mitted equitable defences to be set up by answer, plea, or repli- 
cation in a suit at law. The archaic rule of the Tate Case is thus 
abolished by statute and the Federal Courts are brought into line 
with the rule which exists in substantially all the States. The 
conclusions stated in this article must therefore be modified in 
accordance with this new legislation. 

Edwin H. Abbot, Jr. 

Boston, Mass. 

"The Act of March 3, 1015 provides that the Judicial Code (Act of 
March 3, 1911) shall be amended by inserting after section 274 three new 
sections to be numbered 274", 274 b , and 274", reading as follows: 

Sec. 274" "That in case any of said courts shall find that a suit at 
law should have been brought in equity, or a suit in equity should have 
been brought at law, the court shall order any amendments to the pleadings 
which may be necessary, to conform them to the proper practice. Any 
party to the suit shall have the right, at any stop of the cause, to amend 
his pleadings so as to obviate the objection that his suit was not brought 
on the right side of the court. The cause shall be heard and determined 
upon such amended pleadings. AH testimony taken before such amend- 
ment, if preserved, shall stand as testimony in the cause with like effect 
as if the pleadings had been originally in the amended form." 

Sec 274 b . "That in all actions at law equitable defences may be inter- 
posed by answer, plea, or replication, without the necessity of filing a bill 
upon the equity side of the court. The defendant shall have the same 
rights in such case as if he had filed a bill embodying the defence of 
seeking the relief prayed for in such answer or plea. Equitable relief 
respecting the subject matter of the suit may thus be obtained by answer 
or plea. In case affirmative relief is prayed in such answer or plea, 
the plaintiff shall file a replication. Review of the judgment or decree 
entered in such case shall be regulated by rule of court. Whether such 
review be sought by writ of error or by appeal the appellate court shall 
have full power to render such judgment upon the record as law and 
justice shall require." 

Sec. 274*. Regulates amendments to cure defective allegation of diversity 
of citizenship. 



